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Backcountry Hunters & Anglers

Backcountry Hunters & Anglers (“BHA”) is the voice for our wild public lands, waters,
and wildlife. BHA is a 501(c)(3) non-profit that seeks to ensure North America’s outdoor
heritage of hunting and fishing in a natural setting through education and work on behalf of fish,
wildlife, and wild places. BHA draws support from sportsmen and women from across North
America. We represent 24,000 members and 130,000 supporters with chapters in 49 states,
Washington, D.C., two Canadian provinces, and one Canadian territory. Texas BHA represents
631 local members. BHA supporters share a commitment to the conservation and stewardship of
public lands and waters, including public access for all, while upholding the principles of fair
chase and ethical hunting and fishing traditions.

BHA has a long and proud history of supporting access to public lands and waters
throughout North America and in the state of Texas. Most recently, the Texas chapter of BHA
advocated in support of Proposition 14, the Centennial Parks Conservation Fund See, e.g.,
Texans vote to pass proposition 14 the centennial parks conservation fund available at

https://www.backcountryhunters.org/texans vote to_pass_proposition 14 the centennial parks

_conservation_fund, which will dedicate $1 billion to create additional new parks across the

state. Conversely, BHA strongly opposed the recent loss of Fairfield Lake State Park, which is
now slated for development into gated multimillion-dollar homes, a golf course and restaurants.
See, e.g., Take Action for Fairfield available at

hitps://www.backcountryhunters.org/take action_for fairfield. In addition, BHA staff and

volunteers have worked tirelessly to secure permanent funding for the Land and Water
Conservation Fund, which has resulted in significant gains to public lands and waters in Texas.

For instance, Texas has received approximately $588.6 million in LWCF funding over the past
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four decades, conserving and securing access to places such as Big Thicket National Preserve,
San Antonio Missions National Historic Park, Padre Island National Seashore and Balcones
Canyonlands and Lower Rio Grande national wildlife refuges. BHA has also lobbied against
bills from state and federal legislatures that would divest the public from access to their public
lands. One of BHA’s best-known slogans is “Keep Public Lands in Public Hands.”

The Texas Chapter of BHA not only advocates for access to public lands and waters, but
also promotes the stewardship of wild public places through habitat conservation projects,
volunteer clean ups and partnerships with agencies and NGOs. BHA staff and volunteers have
completed multiple “wildlife friendly” barbed-wire fence conversion projects in the Texas
panhandle to increase connectivity and reduce mortalities for pronghorn antelope. This work
contributed to the chapter receiving the 2023 Prairie Partner Award from the United States Forest
Service; this award is for external partners to the Forest Service that have demonstrated resource
stewardship, a willingness to provide funding and other resources to Grassland projects and have
produced innovative practices and results. See, e.g., New Mexico and Texas BHA receive USFS
Prairie Partner Award available at

https://www.backcountryhunters.org/new_mexico_texas bha receive usfs prairie_partner awar

d. The chapter has also completed many “public land packouts” by leveraging volunteers to
clean up trash on public lands and waters in Texas. Notably, the chapter has offered to host
annual cleanups at the Cutoff to alleviate any concerns from the landowner or county officials
about litter that could be associated with public use of the Cutoff, but neither the landowner nor

the county have taken up the chapter on their offer.

BHA offers the Court the perspective of the many millions of responsible hunters and

anglers across the country who deeply respect private property but are also closely tied to the
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recreation and solace provided by our shared public lands and waters. Many of these individuals
have been discouraged from exercising their rights to recreate on public lands and waters, and in
some cases have been disenfranchised or even harassed, by landowners seeking to claim for
themselves land and water that belongs to all Americans. Clarifying that County Road 9495 is
indeed a public, county road that should be maintained by Henderson County and kept free of
private obstructions to public use would be a win for BHA’s members, the local sportsmen and
their families who enjoy recreating at the Cutoff, as well as the millions of other hunters and

anglers who recreate on public lands and waters in Texas.

Texas Rivers Protection Association

The Texas Rivers Protection Association (TRPA) is a non-profit organization with
approximately 500 members across the state of Texas. TRPA’s mission is to protect the flow,
water quality, accessibility, and the natural beauty of the rivers of Texas. TRPA sponsors river
clean-ups, engages in public outreach and education to its members and the public concerning
preservation of water quality and accessibility of Texas rivers and streams, and participates in
some permitting cases.

Through being a prominent voice for the quality and accessibility of Texas’ rivers since
1989, TRPA has led several efforts for protecting several iconic streams within the state
including the fragile, spring-fed San Marcos River, the Brazos River, and the Rio Grande. By
working with various entities ranging from landowner coalitions, conservation groups, fishing
organizations, to various forms of government, TRPA has prided itself in establishing state-level

river protection programs, increasing effluent standards for wastewater discharges, and leading



efforts for river clean-up activities including founding the world’s longest river clean up, the
Great Texas River Clean Up.

The history and perspectives regarding river access and river stewardship in Texas may
be leant to the court through TRPA’s leadership in these matters and through TRPA’s
willingness to recommend negotiations that meet the needs and responsibilities of all parties, the
general public, and the diverse river recreation usership who are especially relevant in this case.
The plaintiff’s declaratory judgement claims and/or writ of mandamus sought in this case ensure
the continuity of Texan’s rights of river access and recreation in public spaces. TRPA’s ability to
preserve access to rivers and streams across the state of Texas will be impacted by potential
outcomes in the case, therefore it is imperative to our organization and mission that the
restoration of access to the Cutoff is implemented in a manner consistent with the references and

authorities that are present within this brief.

INTRODUCTION

From the perspective of everyday Americans who do not own large tracts of land, private
lakes or vast resources, our nation’s public lands and waters hold immeasurable value in their
life-sustaining rivers, wild landscapes and abundant fish and game populations. They are the
great equalizer where all Americans hold equal title to hunt, fish, paddle or explore in pursuit of
their respective passions. In fact, a foundational component of America’s hunting model is that
“government allocates access to wildlife without regard for wealth, prestige, or land ownership.”
See North American Model of Wildlife Conservation, U.S. Fish & Wildlife Service,

https://www.fws.gov/initiative/hunting/wildlife-conservation.



https://www.fws.gov/initiative/hunting/wildlife-conservation

The Cutoff is a navigable body of water that is to be held in the public trust for the
benefit of all Texans. Tex. Nat. Res. Code § 21.001(3), Manry v. Robison, 56 S.W.2d 438, 446
(Tex. 1932). Preventing access to the Cutoff deprives local citizens and taxpayers of the ability to
hunt, fish and recreate in this well-loved area with a rich and storied history within Henderson
County. The Plaintiffs in this case simply seek to restore the access that has historically existed.
They are advocating for the continuation of a century-old tradition of hunting and fishing at the
Cutoft, a confluence of waters with unique characteristics unlike anywhere else in the county.
Just as the 359 citizens who successfully petitioned the Commissioner’s Court of Henderson
County in 1951 to open the road and remove the fence blocking access to the Cutoff, so does the
Plaintiff seek the same access and similar remedy. See attachment B (May 15, 1951 Petition to
the Honorable Commissioners Court of Henderson County). The County has a responsibility to
maintain County Road 9495 in order to preserve historical access to one of the County’s most

cherished fishing and hunting destinations.

ARGUMENT
I PREVENTING ACCESS TO THE CUTOFF RUNS CONTRARY TO OVER A
CENTURY OF TRADITION AND REPRESENTS A SIGNIFICANT LOSS TO THE
HUNTING AND ANGLING COMMUNITY

The Plaintiffs have brought this suit in an attempt to restore access to their favorite

hunting and fishing location. However, to truly understand the significance of this location to the



local hunting and angling community, one must look back in the historical record starting almost
100 years ago to when the Texas Legislature passed House Bill 27 (Tex.H.B. 27, 42nd Leg. 2nd
C.S., 1931 Tex. Gen. and Spec. Laws Ch. 23 (1931)) specifically addressing the public’s rights to
use the Cutoff for fishing and recreation:

[The] Cut Off of the Trinity River in Henderson and Navarro Counties is an ideal

place for fishing and hunting, frequented by many persons who have enjoyed a
public right of fishery and hunting in this portion of the river for many years].]

Tex. H.B. 27, 42nd Leg. 2nd C.S., 1931. at Section 5.
Additional historical sources indicate the importance of this location to local hunters and anglers
as evidenced by a petition that was submitted by disenfranchised fishermen to the
Commissioners’ Court in 1951 when public access was blocked by a gate installed by the former
landowner:

We, the Undersigned Citizens of Henderson County herein request the

Commissioners Court of Henderson County to take the necessary steps to open the

public road from Trinidad to the old Trinity River bed known as the “Cut Off.” This

river bed was set aside to the people as a public fishing place and we herein request

the Honorable Commissioner’s Court to take the necessary action to open the public

road to the Cut-Off which is now fenced and locked by C. Alexander just east of

old Cedar Creek where it ran into the Cut-Off; so that the public might enjoy the

privileges granted them.

Attachment B (May 15, 1951 Petition to the Honorable Commissioners
Court of Henderson County).

Following the petition, Henderson County agreed to build Creslenn Park alongside the Cutoff
which was to be free, open to the public and with a dedicated access road to reach the Cutoff. In
1953 a news article published in the Athens Review entitled “Work on Creslin Park Started Near
Trinidad,” quoted Fred Gilliam, a local game warden who was working on the project:

“By the year after next,” Gilliam said, “we should have the best fishing and

outdoors area of any place near here. The waters have been restocked and fishing
will be good next year[.”]
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Attachment C (July 8, 1953 Athens Review article entitled “Work on Creslin
Park Started Near Trinidad”).

Recognizing the value of this location, the Texas Parks and Wildlife Department subsequently
stocked Creslenn Lake with small mouth bass in 1976 and again in 1998 underscoring its
commitment to the public fishery.
One more article entitled “Cut-Off steeped in Henderson County history” from Malakoff
News in 1985 succinctly describes what it is about the Cutoff that makes it so valuable to local
sportsmen:
The Cut-Off, which is fed by runoff from more than 17,000 acres of watershed,
continues to be a good place to take the family to camp out, to fish for bass, crappie,
bream or catfish, and to relax, away from the big waves, big boats and big crowds

of other and newer area lakes.

Attachment D (November27, 1985 Malakoff News article entitled, “Cut-Off
steeped in Henderson County history”)

The above statement has remained true until access was completely blocked in 2022. A local
sportsman, Dustin Baker, shares a similar sentiment about the unique values of the area. He notes
that his 5-year-old daughter caught her first fish at the Cutoff and that it’s a great place to bring a
family due to the quiet, calm waters and abundant fish and wildlife populations. He also
mentioned that other nearby locations such as Richland-Chambers Reservoir or Cedar Creek
Lake can get rough in windy weather or impacted by big boats, but the Cutoff doesn’t have those
same problems.

Texas is the second-largest state in the nation with the second-largest population to boot,
yet over 95% of the state is privately owned, and it ranks among one of the lowest states with
respect to public access to public lands and waters. Texas led the nation in population growth in
2023, adding nearly half a million people to its census data. The burgeoning population,

juxtaposed against limited public access in the state, underscores the critical need to preserve
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access to public lands and waters like the Cutoff. Lack of access is often cited as the number one
reason that sportsmen and women no longer pursue hunting and angling traditions. See Assessing
the Quality and Availability of Hunting and Shooting Access in the United States, National

Shooting Sports Foundation (2021) available at https://www.nssf.org/wp-

content/uploads/2022/02/NSSF-Access-Report-Access-Inventory-Report-2021-Item-30321.pdf

(“Research has consistently shown that difficulty gaining access to lands for hunting and sport
shooting has become a constraint to recruiting, retaining, and reactivating hunters and

shooters.”).

II. PREVENTING ACCESS TO THE CUTOFF IS DETRIMENTAL TO THE
ECONOMY

Hunters and anglers are the vanguard of conservation in America. Revenue generated
from the purchase of licenses, tags and hunting and fishing equipment is the primary source of
funding for many state wildlife agencies including the Texas Parks and Wildlife Department
(TPWD). The department’s mission is “to manage and conserve the natural and cultural
resources of Texas and to provide hunting, fishing and outdoor recreation opportunities for the
use and enjoyment of present and future generations.” The TPWD reports that Texans purchase
over 2.7 million hunting and fishing licenses annually and the funds go to a “multitude of
conservation efforts and recreational opportunities,” according to a recent news release. The
Department adds, “some of the many projects made possible by license sales include fish
stocking, wildlife management, habitat restoration, public hunting leases, river fishing access and
Texas Game Wardens.” See Texas Hunting, Fishing Licenses on Sale Aug. 15 available at

https://tpwd.texas.gov/newsmedia/releases/?req=20230811b. In 2021, 4,313,700 anglers in the
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state of Texas contributed $4.6 billion to the economy including 114,300 anglers who spent
$122.4 million in District 5. See Economic Contributions of Recreational Anglers, American

Sportfishing Association, available at https://asafishing.org/wp-

content/uploads/2023/03/Texas/2023 ASA_ House Handout Digital 5 Texas.pdf

Additionally, excise taxes levied by Congress on firearms, ammunition, archery
equipment, and fishing equipment are distributed to states and are used for wildlife conservation,
habitat restoration, and developing public access projects. Notably, in 2022, hunters funded $1.2
billion through these taxes (and more than $1.6 billion when including anglers) to support state
and local outdoor recreational opportunities, and wildlife and habitat conservation efforts. See
The American System of Conservation Funding, Association of Fish & Wildlife Agencies,

available at https://www.fishwildlife.org/afwa-informs/resources/american-system-conservation-

funding. In Texas alone, 1,266,000 hunters spent $2.7 billion on hunting related purchases in
2020, and in District 5 where the Cutoff is located, 39,000 hunters contributed $86 million in
spending. See 2020 Economic Impacts of Hunting and Shooting Technical Report (Sportsmen’s
Alliance and Southwick Associates), available at https://sportsmensalliance.org/wp-
content/uploads/2022/02/Texas-District-5.pdf.

Access to public lands and waters is critical to sustaining the North American Model of
Conservation. Losing hunters and anglers means losing conservation dollars. A report by
USFWS that concluded in 2017 found a decrease in hunter participation, leading then U.S.
Secretary of the Interior, Ryan Zinke, to comment, “[t]his report absolutely underscores the need
to increase public access to public lands across the United States. . . . Hunters and anglers are at
the backbone of American conservation, so the more sportsmen and women we have, the better

off our wildlife will be.”). See New 5-Year Report Shows 101.6 Million Americans Participated
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in Hunting, Fishing & Wildlife Activities, Department of Interior (Sept. 6, 2017) (last edited

September 29, 2021), https://www.doi.gov/pressreleases/new-5-year-report-shows-1016-million-

americans-participated-hunting-fishing-wildlife.

The outdoor recreation economy contributes 2.2% ($563.7 billion) of current-dollar gross
domestic product (GDP) to the nation. In addition to the significant economic benefits that are
enjoyed locally and nation-wide by hunting and fishing, other recreation activities that occur on
our nation’s waters constitute a growing, multi-billion dollar ecotourism industry which include
watersports (kayaking, stand-up paddling, rafting, canoeing, and motorized boating) and bird
watching. See The Outdoor Recreation Economy, Outdoor Industry Association,
https://outdoorindustry.org/wp-content/uploads/2017/04/OIA_RecEconomy FINAL Single.pdf.
Specifically in Texas, 2.2 million bird watchers generate around $1.8 billion in economic impact
annually. See Bird City, TX, Texas Parks & Wildlife Department, available at

https://tpwmagazine.com/archive/2021/may/ed 1_birdcities/index.phtml#:~:text=Texans%20do

%201love%20birds..Birds%20serve%20as%?20bioindicators .

Henderson County benefits from the bird watching economy in part thanks to over 20
internationally recognized birding “hotspot” localities that exist on several public and private
lands and waters within the county, including parts of Cedar Creek Reservoir, the East Texas
Arboretum, Purtis Creek State Park, Trinidad Lake, and Lake Palestine. The Cutoff has been
featured as part of this network of hotspots since 2011 thanks to its historic accessibility to bird
watchers via watercraft. See Creslenn Park (Henderson Co.), eBird Hotspots, Cornell Lab of

Ornithology, available at https://ebird.org/hotspot/L.1094660.

While reflecting on the importance of public lands and waters to the American people

Theodore Roosevelt famously said, "we have fallen heirs to the most glorious heritage a people
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ever received, and each one must do his part if we wish to show that the nation is worthy of its
good fortune." The Cutoff is one of those glorious places, and as such, it is a cherished and
integral part of our nation’s distinctive tapestry of public lands and waters that should remain

accessible for current and future generations.

III. PROTECTION OF THE INTERESTS OF AMICI DEMANDS THE COURT’S
ADHERENCE TO PLAINTIFF’S DECLARATORY JUDGEMENT CLAIMS AND/OR
WRIT OF MANDAMUS IN FAVOR OF PLAINTIFF AND AGAINST DEFENDANTS
Amici expect the court to hear this case and consider the declaratory judgement claims
made by plaintiff. This court now has the unique opportunity, brought by plaintiff, to restore the
people’s right to access this navigable body of water which is to be held in the public trust by the

State of Texas. Bush v. Lone Oak Club, LLC, 601 S.W.3d 639 (Tex. 2020). 1t is imperative

the court acts to restore access for the public to exercise their constitutional right to fish 7ex.
Const. Art. I, § 34. prevent local economic losses mentioned in Section II of this brief and
prevent future precedent which would jeopardize the efforts of amici and their thousands of
members in protecting river accessibility, preserving outdoor heritage, and the conservation of

fish and wildlife habitat.

CONCLUSION
Amici find it is imperative and appropriate for this court to recognize the intrinsic and
economic value of the Cutoff to hunters, anglers, and outdoor recreationists by adhering to

plaintiff’s declaratory judgement claims and/or writ of mandamus to ensure the public may
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promptly easily access those resources that are to be held in the public trust by the State of Texas

for all. Amici are ready to assist the court further in any way the court may request.

Dated: May 13" 2024 /s/ Devin O’Dea

Devin O’Dea

Backcountry Hunters & Anglers
North American Headquarters
725 W Alder Suite 11

Missoula, MT 59802

CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing document was filed with the Clerk of the
Court using the electronic case filing system.

/s/ Devin O’Dea

DISCLOSURE OF FEE PAID
I hereby certify that no fee has been paid or is to be paid for preparing this amici curiae brief.
/s/ Devin O’Dea
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